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EXAMINER'S ANSWER 



This is in response to the appeal brief filed 08/23/05 appealing from the Office action mailed 
07/07/05. 
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(1) Real Party in Interest 

A statement identifying by name the real party in interest is contained in the brief. 

(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial proceedings 
which will directly affect or be directly affected by or have a bearing on the Board's decision in 
the pending appeal. 

(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 

(4) Status of Amendments After Final 
No amendment after final has been filed. 

(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 

(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
substantially correct. The changes are as follows: 

Issue 4 should be the rejection of Romero, Jr. et al. (6102076), in view of Moore et al. 
(5775722), and further in view of Spector (5135222). 

Issue 5 should be the rejections of claims 4-8 under 35 U.S.C. 103(a) as being 
unpatentable over either the Moore et al. rejection, as set forth in issue 2, or Romero, Jr. 
rejections, as set forth in issue 4, and further in view of Kumasaka. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 



Application/Control Number: 10/649,128 
Art Unit: 3727 



Page 3 



(8) Evidence Relied Upon 



5,775,722 



Moore et al. 



7-1998 



5,135,222 



Spector 



8-1992 



4,477,247 



Kumasaka 



10-1984 



(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 
1 . Claims 1-3 are rejected under 35 U.S.C. 103(a) as being unpatentable over Moore et al. 
(5775722) in view of Spector (5135222). Moore teaches a cover having a cylindrical outer 
housing 12 closed at the upper end of an upper housing cover 18, and a conduit formed about the 
lower circumference of the outer housing near the entry of the orifice as shown in Figs. 2, and 3. 

Moore meets all claimed limitations except for the dimension of the cover and the spring 
clip. It would have been obvious to one of ordinary skill in the art to make the cover in the 
claimed dimension, since such a modification would have involved a mere change in size and/or 
proportion. A change in size/proportion is generally recognized as being within the level of 
ordinary skill in the art. ( see In re Rose, 105 USPQ 237 (CCPA 1955), and In re Tanczyn, 44 
CCPA 704, 766, 241). 

Furthermore, it would have been obvious to one of ordinary skill in the art to change the 
size of the cover in Moore to accommodate the desired content. 

With respect to the clip, Moore in Fig. 3 teaches a retention means 38 "to hold the post- 
guard 10 in place" (col. 4, In. 5). Moore further suggests retention means 38 may be 
implemented with any conventional technique (col. 3, In. 64). Spector teaches that it is known in 
the art to provide a retention means with a spring, "clasp 16 is provided with a button 17 that is 
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spring-biased 55 (col. 4, In. 38-39). Thus, it would have been obvious to one of ordinary skill in 
the art to provide a retention means with a spring to provide an alternative retention means. 

Regarding claim 3, Moore teaches the material being "canvas, nylon, or vinyl coated 
nylon 55 (col. 2, In. 25-26). These material are light impenetrable materials as claimed. 

2. Claims 9-13 are rejected under 35 U.S.C. 103(a) as being unpatentable over the Moore 
rejection, as set forth above in paragraph 2, and further in view of Romero, Jr. et al. (6102076). 
Moore teaches the material being "canvas, nylon, or vinyl coated nylon 55 (col. 2, In. 25-26). The 
examiner would submit that the nylon material as taught by Moore is the same as "fire resistant 
nylon fiber 55 as claimed. To the degree it is argued otherwise, Romero, Jr. teaches that it is 
known in the art to provide a cover "constructed of exceedingly sturdy waterproof fire retardant 
material 55 (col. 2, In. 7), Romero, Jr. further provide specificities of "canvas, nylon, or plastic 
waterproof type of material 55 col. 2, In. 56). It would have been obvious to one of ordinary skill 
in the art to provide to the fire resistant nylon material in Moore as taught by Romero, Jr. (col. 2, 
In. 7; col. 2, In. 56) to provide the desired material for the cover. 

3. Claims 1-3, and 9-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Romero, Jr. et al. (6102076) in view of Moore et al. (5775722), and further in view of Spector. 
It would have been obvious to one of ordinary skill in the art to provide to provide a 
circumscribing conduit in Romero as taught by Moore et al. to provide an alternative fastening 
means for the cover. With respect to the impinging clip, Spector teaches that it is known in the 
art to provide a spring clip 10. It would have been obvious to one of ordinary skill in the art to 
provide a spring clip in Moore as taught by Spector to secure the device easily. 
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With respect to the change in size, It would have been obvious to one of ordinary skill in 
the art to make the cover in the claimed dimension, since such a modification would have 
involved a mere change in size and/or proportion. A change in size/proportion is generally 
recognized as being within the level of ordinary skill in the art. 

4. Claims 4-8 are rejected under 35 U.S.C. 103(a) as being unpatentable over either the 
Moore rejection as set forth in paragraph 1 or the Romero rejection in paragraph 3, and further in 
view of Kumasaka (4477247). Kumasaka teaches that it is known in the art to provide a cap 40 
at the end of a tether 50. It would have been obvious for one of ordinary skill in the art to 
provide a cap at the end of a tether to provide a convenience/alternative place for keeping the 
cap. 

It is noted that tying a cap to the strap, the cap would be integrally attached to the 
fastening means along with the drawstring since the term "integral" is broad and does not require 
direct contact. 

(10) Response to Argument 

Applicant's arguments filed along with the brief have been fully considered but they are 
not persuasive. 

With respect to the 1 12 rejection (issue 1), the specification, pg. 6, In. 15, specifies the 
cap is made from "a fire resistant and durable material, such as metal, stone, glass, plexiglass, 
acrylic, ceramic, mortar, fire resistant nylon and other similar materials". The examiner would 
find that making the cap from any of the solid materials is perfectly normal. However, the 
examiner would find it perplexing to have cap 46 being made from flexible fabric. The drawings 
do not shed any light in this issue. 
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With respect to the art rejections, applicant argued that the applied art are nonanalogous 
art. It has been held that a prior art reference must either be in the field of applicant's endeavor 
or, if not, then be reasonably pertinent to the particular problem with which the applicant was 
concerned, in order to be relied upon as a basis for rejection of the claimed invention. See In re 
Oetiker, 977 F.2d 1443, 24 USPQ2d 1443 (Fed. Cir. 1992). In this case, the examiner 
respectfully submits that Moore clearly teaches a cover as claimed. The examiner respectfully 
submits that the cover in Moore is clearly within the field of endeavors. The term "torch cover" 
does not impart any structure over the cover in Moore. The examiner submits that there is no 
structural difference between the applied art and the claimed "torch cover". 

Applicant further asserts that the combination of Moore was made in hindsight. Since 
applicant does not point out to what combinations were made in hindsight. The examiner 
submits that all of the combinations are made with proper motivation. 

With respect to the rejection of claims 1-3 under 35 U.S.C. 103(a) as being unpatentable 
over of Moore in view of Soector (issue 2) , Moore in Fig. 3 teaches a retention means 38 "to 
hold the post-guard 10 in place" (col. 4, In. 5). Moore further suggests retention means 38 may 
be implemented with any conventional technique (col. 3, In. 64). Spector teaches that it is 
known in the art to provide a retention means with a spring, "clasp 16 is provided with a button 
17 that is spring-biased" (col. 4, In. 38-39). Thus, }) would have been obvious to one of ordinary 
skill in the art to provide a retention means with a spring to provide an alternative retention 
means. 

With respect to the rejection of claims 9-13 under 35 U.S.C. 103(a) as being unpatentable 
Moore et al. in view of Spector and further in view of Romero, Jr. (issue 3) , the examiner 
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submits that the nylon material as taught by Moore is the same as "fire resistant nylon fiber" as 
claimed. To the degree it is argued otherwise, Romero, Jr. teaches that it is known in the art to 
provide a cover "constructed of exceedingly sturdy waterproof fire retardant material" (col. 2, 
In. 7), Romero, Jr. further provide specificities of "canvas, nylon, or plastic waterproof type of 
material" col. 2, In. 56). It would have been obvious to one of ordinary skill in the art to provide 
to the fire resistant nylon material in Moore as taught by Romero, Jr. (col. 2, In. 7; col. 2, In. 56) 
to provide the desired material for the cover. 

With respect to the rejection of claims 1-3. and 9-12 under 35 U.S.C. 103(a) as being 
unpatentable over of Romero. Jr. in view of Moore et aL and further in view of S pector (issue 
4). Moore teaches that it is known in the art to provide a circumscribing conduit 34, as shown in 
Fig. 3. Thus, It would have been obvious to one of ordinary skill in the art to provide 
circumscribing conduit in Romero as taught by Moore et al. to provide an alternative for the 
holding the drawstring so that one can fasten the cover. As set forth above, Spector teaches that it 
is known in the art to provide a retention means with a spring. Thus, it would have been obvious 
to one of ordinary skill in the art to provide a retention means with a spring to provide an 
alternative retention means. 

With respect to the rejection of claims 4-8 under 35 U.S.C. 103(a) as being unpatentable 
over either Moore et al. or Romero. Jr. rejections as set forth in issues 2 and 4. and further in 
view of Kumasaka (issue 5\ Kumasaka teaches that it is known in the art to provide a cap 40 at 
the end of a tether 50. It would have been obvious for one of ordinary skill in the art to provide a 
cap at the end of a tether to provide a convenience place for keeping the cap. 

For the above reasons, it is believed that the rejections should be sustained. 
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Natnan NewKouse, Steve Cronin. 



